IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY VALESTI NE M LLER TURNER . CGVIL ACTION
V.

CI TY OF PH LADELPHI A OFFI CE :
OF THE CONTRCLLER : NO 96-8570

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. Decenber 30, 1997

Presently before the Court is the Defendant's Mdtion
for Sunmary Judgnment (Docket No. 8). For the reasons stated

bel ow, the defendant's Mdtion is GRANTED

. BACKGROUND

Taken in the light nost favorable to the non-

noving party, the facts are as follows. The Phil adel phia Rul e
Hone Charter (the “Charter”) “establish[es] for the Cty [of
Phi | adel phia] a system of personnel admi nistration based on nerit
principles and scientific methods governing the appoi ntnment,
pronotion, denotion, transfer, lay-off, renoval and discipline of
its enployees.” 351 Pa. Code § 7.7-300 (1996). Further, the
Charter requires that “[a]ll appointnents and pronotions to
positions in the civil service shall be made in accordance wth
the civil service regulations.” |d.

Mor eover, the Charter requires that the civil service

regul ations provide for “[o0] pen conpetitive exam nations to test



the relative fitness of applicants for the respective positions.”
Id. 8 7.7-401(c). Once an applicant passes the test required for
consideration, he or she is placed on “eligible lists for

appoi ntnent and pronotion, . . . in the order of [his or her]
relative excellence in the respective examnations.” 1d. 8§ 7.7-
401(f). The Charter states that the civil service regul ations
(the “regul ations”) shall provide for “the certification of the
two persons standi ng highest on the appropriate list to fill a
vacancy.” |d. 8§ 7.7-401(h). However, once a candi date “has been
rejected twice by an appointing authority in favor of others on
the sanme eligible list, such nanme shall not again be certified to
that appointing authority.” Id.

Accordingly, the Cvil Service Comm ssion has enacted
regul ations satisfying the Charter’s nmandate. The regul ati ons
state that where an appointing authority requests a candidate to
fill a vacancy, “the two persons [on the eligible |list] who are
hi ghest in rank” are sent to the appointing authority for
consideration for the vacant position. Pa. Cvil Serv. Reg.
11.03. VWere there is nore than one vacancy, the appointing
authority is sent “the | argest nunber of nanmes that could be
certified to fill such vacancies had separate requisition been
made in the case of each vacancy.” Pa. Civil Serv. Reg. 11.04.
Then, the candi dates are appointed as if the appointing authority

had made a separate requisition for each available position. |d.



When “an eligible [candidate]. . . has been rejected tw ce by an
appointing authority in favor of others on the sane eligible |ist
[the candi date] shall not again be certified to that appointing
authority.” Pa. Cvil Serv. Reg. 11.05.

On Septenber 28, 1994, the plaintiff, Mary Val estine
M1l er-Turner, took the witten civil service exam nation
requi red for consideration for enploynent as an Auditor Trainee
with the defendant, the City of Philadel phia’s Ofice of the
Controller. Def.’s Mot. Exs. H& M Al though the plaintiff had
failed the examon a prior occasion, she successfully passed the
qualifying test on her second attenpt. Def.’s Mt. for Summ J.
Ex. H The plaintiff received the m ni num passing score. 1d.

In late October or early Novenber of 1995, the City of
Phi | adel phi a’s Personnel Departnment certified six applicants to
t he defendant for consideration for four Auditor Trainee
vacanci es. Scaperotto Aff. 1 8  The six applicants were: 1) the
plaintiff; 2) Eugene McQuary I1l; 3) Josefine Arevalo; 4) WIIliam
Renpfer; 5) Mark Allen, and 6) Tinothy Carfrey. 1d. 1 11. O
the six candidates, the plaintiff had the | owest qualifying exam
score; thus, she was ranked last. Def.’s Ex. H  Three of the
def endant’ s enpl oyees, Al bert F. Scaperotto (“Scaperotto”),
Mari an Tkaczuk (“Tkaczuk”), and Fred Wse (“Wse”), interviewed
all of the applicants, with the exception of Tinothy Carfrey (who

was not available to be interviewed). Scaperotto Aff. § 11.



The plaintiff was first paired against Josefine Arevalo
(“Areval 0”), a wonman who was the hi ghest ranked applicant.?
Scaperotto, Tkaczuk, and W se unani nously chose Areval o over the
plaintiff. 1d. § 20; Tkaczuk Aff.  16; Wse Aff. § 16. As a
result, the plaintiff was rejected by the “appointing authority”
for the first time.

Next, the plaintiff was paired with the second hi ghest
applicant, WIlliam Renpfer (“Renpfer”), who is a nmal e Caucasi an.
Scaperotto Aff. § 17. Scaperotto, Tkaczuk, and W se unani nously
chose Renpfer over the plaintiff. Id. f 20; Tkaczuk Aff. § 16;
Wse Aff. § 16. As aresult, the plaintiff was rejected by the
“appointing authority” for the second tinme. According to the
Charter and the regulations, the plaintiff was not considered for
the remai ni ng vacant Auditor Trainee positions. Scaperotto Aff.
1 19.

On Decenber 23, 1996, the plaintiff initiated this suit
agai nst the defendant, under Title VII of the Cvil Rights Act of
1964, 42 U.S.C. § 2000e-2, with respect to her non-selection for
enploynent. In Count |, the plaintiff alleged that she was not
sel ected and was renoved from further consideration for
enpl oynent based on racial or gender discrimnation. Pl.’s

Conpl. 9§ 18. In Count Il, the plaintiff seenmed to all ege that

1. Eugene McQuary Il was originally the highest ranked applicant, but,
because he had not yet received his bachel or’s degree, he was not consi dered
for the position. Def.’s Mot. for Sunm J. Ex. H
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she was discrimnated on the basis of her age.? Pl.’s Conpl. T

21. On Cctober 3, 1997, the defendant filed the instant notion.

1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law" Fed. R Gv. P.
56(c). The party noving for summary judgnment has the initial

burden of showing the basis for its notion. Celotex Corp. V.

Catrett, 477 U S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file
to show that there is a genuine issue for trial. [d. at 324. A

genuine issue is one in which the evidence is such that a

2. Plaintiff’s conplaint reads in relevant part: “Ms. Turner is a forty
three old [sic] fenale. Title VII protects individuals fromdiscrimnation
based on their age.” Pl.’s Conpl. 11 20, 21

The plaintiff’'s conplaint is problematic for two reasons. First, the
plaintiff never alleges that she is the victimof age discrimnation. She
nmerely states that Title VIl proscribes such conduct. However, this Court
assumes that it was her intent to allege that she was the victimof age
di scrimnation.

Second, Title VII does not prohibit age discrimnation. See 42 U S.C. 8§
2000e-2. Instead, Section 623(a)(1l) of Title 29 of the United States Code
proscribes age discrinmnation in the enploynment context. Thus, this Court
will consider the plaintiff’s clainms under the Age Discrimnation in
Enpl oyment Act, 29 U . S.C. § 621 et seq. (the “ADEA”).
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reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

When deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the nonnobvant. Big Apple BMN Inc. v. BMNof N. Am, Inc.,

974 F.2d 1358, 1363 (3d Gr. 1992), cert. denied, 507 U S 912

(1993). Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outwei ghs
that of its opponent. [d. Nonetheless, a party opposing sumrary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

B. Race, CGCender and Age Discrimnation: The ADEA and Title VI

In Count | of her conplaint, the plaintiff alleges that
her non-selection for the position of Auditor Trainee and
subsequent wi t hdrawal from consideration was the result of race
or gender discrimnation in violation of Title VII of the Cvil
Rights Act of 1964, 42 U S.C. 8§ 2000e-2. In Count Il, she clains
that she was a victimof age discrimnation, pursuant to the
ADEA, 29 U.S.C. § 621 et seq.

Race and gender discrimnation clains brought under
Title VII, as well as age discrimnation clains brought under the

ADEA, are treated “under the shifting-burden anal ysis of
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McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973).” Torre v.

Casio, Inc., 42 F.3d 825, 829 (3d Cir. 1994).° In a case of

failure to hire under either Title VIl or the ADEA, the | ega
anal ysis proceeds in three parts. First, the plaintiff carries
the burden of establishing a prinma facie case of unl awf ul
discrimnation by showng that: (1) the plaintiff belongs to a
protected class; (2) the plaintiff applied for and was qualified
for a job for which the enployer was seeking applicants; (3)
despite her qualifications, the plaintiff was rejected; and (4)
the circunstances of the plaintiff’s rejection give rise to an

i nference of unlawful discrimnation. See Texas Dept. of

Community Affairs v. Burdine, 450 U. S. 248, 253 (1981); MDonnel

Dougl as Corp., 411 U S. at 802.%

3. The plaintiff has not offered any direct evidence of discrimnation
Accordingly, the Court nust apply the shifting-burden analysis.

4, The fourth prong of the prina facie case is derived fromthe Suprene
Court's decision in Burdine, 450 U.S. at 253. Traditionally, this fourth prong
has been fornul ated as: "after [the] rejection, the position remai ned open and

t he enpl oyer continued to seek applicants from persons of conplainant's
gualifications.” MDonnell Douglas, 411 U S. at 802. This formulation, however,
does not work well when the enployer's hiring decisions are nade, as in this
case, froma pool of applicants, instead of from applicants considered
sequentially. Lex K Larson, Enploynent Discrinmination § 8.02[6], at 8-46 (2d
ed. 1995). "Because in a pool the selection of sonmeone else is sinultaneous with
the rejection of the plaintiff, the plaintiff obviously cannot show that the
position 'renmai ned open' or that the enployer has 'continued to seek applicants
with the plaintiff's qualifications."" [d. |In MDonnell Douglas, the Suprene
Court recogni zed that the standard for a prina faci e case cannot be inflexible
because the "facts necessarily will vary in Title VI| cases, and the

speci fication above of the prima facie proof required fromrespondent is not
necessarily applicable in every respect in differing factual situations."
McDonnel | Dougl as, 411 U.S. at 802 n.13. The same flexibility applies in ADEA
cases. Torre, 42 F.3d at 830-31. In light of the Suprene Court's and the Third
Circuit’s recognition that the prina facie case standard may be flexible, this
Court believes that the Burdine forrmulation is nore appropriate in this
circunstance than the traditional MDonnell Douglas formulation
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Second, if the plaintiff succeeds in establishing a
prima facie case, the burden of production shifts to the
defendant to "articulate sone legitimte, nondi scrimnatory

reason for the enployee's rejection.” MDonnell Douglas, 411

U S at 802; Torre, 42 F.3d at 829. Finally, if the defendant
articulates a legitimte reason, the burden rebounds to the
plaintiff to show that the reason is a pretext for

di scri m nati on. St. Mary's Honor Ctr. v. Hicks, 509 U S. 502,

506-08 (1993); Fuentes v. Perskie, 32 F.3d 759, 763 (3d Gr.

1994). The Third Circuit has stated that to defeat a notion for
summary judgnent, once the defendant neets its burden of
articulating a nondiscrimnatory reason, the plaintiff nust: (1)
discredit the proffered reason, either circunstantially or
directly, or (2) adduce evidence, whether circunstantial or
direct, that discrimnation was nore |ikely than not a notivating
or determ native cause of the adverse enploynent action. Torre,
42 F.3d at 829; Fuentes, 32 F.3d at 764. The Third G rcuit has
war ned, however, that:

[T]he plaintiff cannot sinply show that the
enpl oyer' s deci sion was wong or m staken,
since the factual dispute at issue is whether
di scrimnatory animus notivated the enpl oyer,
not whet her the enployer is w se, shrewd,
prudent, or conpetent. Rather, the non-
nmoving plaintiff rmust denonstrate such
weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or
contradictions in the enployer's proffered
legitimate reasons for its action that a
reasonabl e factfinder could rationally find
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t hem "unwort hy of credence,"” and hence infer
"that the enpl oyer did not act for [the
asserted] non-discrimnatory reasons.”
Fuentes, 32 F.2d at 765 (citations omtted) (enphasis and second

alteration in original).

1. Prima Facie Case of Gender Discrimnation

The defendant concedes the plaintiff satisfies the
first three prongs of her prima facie case on both Counts--that
the plaintiff belongs to a protected class (she is a forty-three
year old black wonman), that the plaintiff applied for and was
qualified for a job for which the enpl oyer was seeking
applicants, and that, despite her qualifications, the plaintiff
was rejected. Torre, 42 F.3d at 830-31. The defendant argues,
however, that the plaintiff fails to satisfy the fourth prong, in
regard to her Title VII gender discrimnation claim because the
person who was ultimately selected was a woman.

Wil e the defendant clains that a woman was eventual |y
chosen for the position, Renpfer, a male, was al so sel ected
instead of the plaintiff. Thus, the plaintiff was rejected in
favor of a male applicant. Moreover, when Renpfer was sel ected
over the plaintiff, the plaintiff was renoved from further
consideration. Accordingly, the plaintiff has sufficiently

established a prima facie case of gender discrimnation.

2. Discrediting Defendant's Proffered Reasons




Al though the plaintiff may have established a prinma
faci e case of gender, race, and age discrimnation, the plaintiff
has not successfully discredited the defendant's proffered,
nondi scrimnatory reason for not selecting the plaintiff: that
the selected applicants were better qualified than the
plaintiff.® The selecting personnel claimthat they preferred
Areval o and Renpfer because: (1) their college grade point
averages were better than the plaintiff’s average; (2) their
enpl oynent history was significantly better than the plaintiff’s;
and (3) their civil service test scores were better than the
plaintiff’s scores. Tkaczuk Aff. § 18, Wse Aff. 9§ 18;
Scaperotto Aff. § 22. Mreover, the defendant has offered
sel ected provisions of the Charter and the regulations to explain
why the plaintiff’s name was renoved fromthe eligibles |ist
after she was deni ed enpl oynent.

The plaintiff has attenpted to discredit the
defendant's reasons by arguing that: (1) the plaintiff’s grade
poi nt average in accounting is one tenth of a point greater than
Renmpfer’s; (2) the defendant inproperly considered the
plaintiff’s termnation froma previous job, because that job was
not in the field of accounting; and (3) every other candi date was

offered a position by the defendant. The plaintiff has not

5. The defendant has offered the affidavits of Scaperotto, Tkaczuk, and
Wse, the selecting officials who interviewed the plaintiff, in support of its
reasons for not selecting the plaintiff. Def.’s Mdt. for Summ J. Exs. F, O
and P.
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of fered any evidence to show that the defendant’s reliance on the
Charter and the regul ati ons was i nproper.

For the reasons that follow, the Court finds that
plaintiff has not satisfied her burden of discrediting the
defendant's proffered reasons. First, the Court finds that the
defendant’s consideration of the candidates’ overall academ c
record is an acceptable, non-discrimnatory basis on which to
rely when maki ng sel ection decisions. The fact that the
def endant chose an applicant with a one-tenth | ower grade point
average in accounting, but wwth a better overall average, is
insignificant. The selection was based on overall academc
performance, not on gender, age, or race. Scaperotto Aff. 9§ 22;
Tkaczuk Aff. 9§ 18; Wse Aff. § 18. Thus, the plaintiff has
failed to show that the defendant’s first proffered reason is
false or “that discrimnation was nore likely than not a
nmotivating or determ native cause of the adverse enpl oynent
action.” Torre, 42 F.3d at 839 (quoting Fuentes, 32 F.3d at
764) .

Second, the plaintiff’s argunent that the defendant
shoul d not have considered the plaintiff’'s termnation froma
previous job is neritless. The selecting enployees found that
Areval o’s and Renpfer’s overall enploynment history was better
than the plaintiff’s because: (1) Areval o had worked for First

Fidelity Bank for approximtely seven years prior to interview ng



with the defendant, during which tinme Areval o had been pronoted
from Accounting Assistant to Staff Accountant to Seni or
Accountant, Def.’s Mdt. for Summ J. Ex. J; (2) Renpfer had
wor ked as an accountant for the First Judicial District of
Pennsyl vani a, Court of Comon Pl eas, for approxinmately five years
prior to interviewwng with the defendant, id.; and (3) neither
Areval o nor Renpfer had ever been fired fromany enploynent. |d.

In conparison, the plaintiff held a variety of jobs
during the previous eight years, was currently working as a
substitute teacher for the School D strict of Philadel phia, and
had been fired froma previous enployer. Def.’s Mt. for Summ
J. Ex. K. Moreover, Scaperotto, Tkaczuk, and Wse state that
“the plaintiff did not provide a clear explanation as to why she
had been di sm ssed.” Scaperotto Aff. § 22; Tkaczuk Aff. § 18;
Wse Aff. 1 18. Qoviously, Renpfer and Areval o were nore
qualified and nore reliable candidates than the plaintiff, based
on their recent enploynent experiences. Accordingly, the
plaintiff has failed to show that the defendant’s second
proffered reason is false or “that discrimnation was nore |ikely
than not a notivating or determ native cause of the adverse
enpl oynent action.” Torre, 42 F.3d at 839 (quoting Fuentes, 32
F.3d at 764).

Third, the defendant clains that “the respective

applicant’s civil service test scores also played a part in the
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Def endant’ s decision.” Def.’s Mt. for Summ J. at 13;
Scaperotto Aff. § 22; Tkaczuk Aff. 9 18; Wse Aff.  18. Wile
Areval o scored an 81.00 and Renpfer scored a 77.00, the plaintiff
barely passed the examwi th a m ni num score of 70.00. Def.’s
Mt. for Summ J. Ex. H  The sel ecting personnel have all stated
that they considered these scores when nmaking their decisions.
Tkaczuk Aff. ¢ 18; Wse Aff. § 18; Scaperotto Aff. § 22. The
plaintiff has failed to offer any evidence to show that the
defendant’s third proffered reason is false or “that
discrimnation was nore likely than not a notivating or
determ native cause of the adverse enploynent action.” Torre, 42
F.3d at 839 (quoting Fuentes, 32 F.3d at 764).

Fourth, as explained above, the Charter and the
regul ati ons govern the nmethods of appointnment of City of
Phi | adel phi a enpl oyees. 351 Pa. Code § 7.7-300. Once an
appl i cant passes the test required for consideration, he or she
is placed on “eligible lists for appoi ntnent and pronotion,
in the order of [his or her] relative excellence in the
respective examnations.” 1d. 8§ 7.7-401(f). Were an appointing
authority requests a candidate to fill a vacancy, “the two
persons [on the eligible lists] who are highest in rank” are sent
to the appointing authority to interview for the position. Pa.
Civil Serv. Reg. 11.03. Were there is nore than one vacancy,

the appointing authority is sent “the | argest nunber of nanes
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that could be certified to fill such vacancies had separate

requi sition been nmade in the case of each vacancy.” Pa. Cvil
Serv. Reg. 11.04. Then, the candidates are appointed as if the
appointing authority had nade a separate requisition for each
avai l abl e position. 1d. Wen “an eligible [applicant]. . . has
been rejected twice by an appointing authority in favor of others
on the sane eligible list [the candi date] shall not again be
certified to that appointing authority.” Pa. Cvil Serv. Reg.
11.05; 351 Pa. Code 8§ 7.7-401(f).

The defendant argues that its enployees nerely foll owed
this statutory and regul atory framework. The plaintiff’s nane
was added to the eligibles list, and she was interviewed for a
position when the vacancies arose with the defendant. However,
the defendant was rejected tw ce by the defendant: first when
the plaintiff was paired wwth Areval o and second when she was
paired with Renpfer. Thus, the plaintiff was prohibited from
being “certified to that appointing authority.” Pa. Gvil Serv.
Reg. 11.05; 351 Pa. Code 8§ 7.7-401(f). Accordingly, the
plaintiff’s name was renoved fromthe list. The plaintiff fails
to offer any evidence to show that the defendant’s justification
for renmoving the plaintiff fromconsideration is false or “that
di scrimnation was nore likely than not a notivating or
determ native cause of the adverse enploynent action.” Torre, 42

F.3d at 839 (quoting Fuentes, 32 F.3d at 764).



Finally, even assum ng that the defendant’s sel ection
met hods were sonehow i nproper, the plaintiff has denonstrated, at
nost, that the enployer's decision may not have been "w se,
shrewd, prudent, or conpetent."” Fuentes, 32 F.2d at 765. G ven
the fact that a forty year old black femal e was eventual ly
selected for the position, however, the plaintiff has not
denonstrated "such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonable factfinder
could rationally find them ' unworthy of credence,' and hence
infer "that the enployer did not act for [the asserted] non-
discrimnatory reasons.'" 1d. (enphasis and alteration in

original); Scaperotto Aff. 9§ 28.

[11. CONCLUSI ON

For the foregoing reasons, the plaintiff has not
successfully discredited the defendant's proffered reasons.
Thus, the defendant's Mtion for Summary Judgnment is granted.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY VALESTI NE M LLER TURNER . CGVIL ACTION
V.

CI TY OF PH LADELPHI A OFFI CE :
OF THE CONTRCLLER : NO 96-8570

FI NAL JUDGVENT

AND NOW this 30th day of Decenber, 1997, upon
consi deration of Defendant's Mtion for Summary Judgnent, IT IS
HEREBY ORDERED t hat the Defendant's Modtion is GRANTED

| T I'S FURTHER ORDERED t hat JUDGVENT is entered in favor

of the Defendant and against the Plaintiff.

BY THE COURT:

HERBERT J. HUTTON, J.



